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CONCENTRATION IS THE UMNNATURAL OR ARTIFICIAL COLLECTION OR CONVERGENCE OF SURFACE
WATERS 50 AS TO DISCHARGE IN A NARROWER WIDTH, AND ATA GREATER DEFTH OR
VELOGITY. . -

GrOUND WATER 1S WATER THAT COLLECGTS AND/OR FLOWS NATURALLY BENEATH THE LAND SIRFACE.

7.2 SURFAGE WATER Law

IN VIRGINIA, SURFACE WATER 15 TREATED UNDER THE ENGLISH "COMMON ENEMY” RULE WHICH
STATES THAT THE POSSESSOR OF PROPERTY CAN TAKE ANY MEASURES NECESSARY TO FPROQTECT HIMSELF
FROM SURFACE WATER. IT FOLLOWS THAT HE MAY TURN SUCH WATER BACK UPON THE LAND OF HIS
NEIGHEOR OR OBSTRUCT ITS FLOW BY CHANGING THE SURFACE OF HIS LAND OR BY THE ERECTICN OF
BUILDINGS THEREON. HMOWEVER, THE RIGHT TG FIGHT OFF SURFACE WATER MAY NOT BE EXERCISED
WANTONLY, UNNECESSARILY CR CARELESSLY, BUT IS MODIFIED BY THE MAXIM THAT ONE MUST 50 USE HIS
PROPERTY AS NOT TO INJURE THE RIGHTS DF ANCTHER. THE CASTING BAK OF SURFACE WATERS MUST BE
A REASONABLE USE OF THE LAND FOR TS IMPROVEMENT OR BETER ENJOYMENT DONE IN GOOD FAITH, AND
WITH SUCH CARE AS NOT TQO INFLICT UNNECESSARY INJURY. [F THIS STANDARD OF CONDUCT 15 MET,
RESULTING INJURY IS WITHOUT REMEDY.

AN EXCEFTION TCO THE ABOVE-STATED RULE IS THAT A LANDOWNER MAY NOT COLLECT SURFACE
WATER BY MEANS OF AN ARTIFICIAL CONVEYANCE, i.E., EXCAVATED CHANNEL, FLUME, PIPES, ETC., AND
DISCHARGE IT IN CONCENTRATED FORM ON THE PROPERTY OF ANOTHER. THIS IS TRUE WHETHER OR NOT
THERE HAS SEFN AN INCREASE IN THE VOLUME WHICH NATURALLY FLOWED UPCN THE PROFPERTY.

ANOTHER EXCEFTION TO THE RULE IS THAT A LANDOWNER MAY NOT OBSTRUCT A WATERCOURSE TO
THE INJURY OF ANCTHER.

IT 1S TO BE NOTED THAT IN THE FILLING OF LAND FOR THE ERECTION OF BUILDINGS, THE LANDOWNER
MAY OBSTRUCT THE FLOW OF WATER IN A DEFRESSION OR SWALE. HOWEVER, THE COURT HAS HELD THAT
IN THE CONSTRUCTION OF A RAILROAD EMBANKMENT, REASONABLE CONSTRUCTION PRACTICE WOULD
REGQUIRE THE INSTALLATION OF CULVERTS TC PERMIT THE FPASSAGE OF SURFACE WATERS. lT Is BELIEVED
THAT CONSTRUCTION OF A HIGHWAY EMBANKMENT WOULD FALL IN THE SAME CATEGORY. ’

IT CAN BE SEEN FROM THE ABOVE THAT WHILE THE CONSTRUCTION OF A HIGHWAY MUST INCLUDE
CULVERTS TC FERMIT SURFACE WATERS TO PASS, T IS NOT MANDATORY THAT A PROERTY OWHNER PROVIDE
CULVERTS WHEN FILLING HIS LAND FOR BUHLDING PURSOSES.  RECOQGNIZING THE ABOVE POSES THE
PROBLEM OF CETAINING EASEMENTS TO GUARANTEE UNOBSTRUCTED OUTLETS FOR CULYERTS FPASSING
SURFACE WATERS. THIS IS NOT NECESSARY WHEN THE CULVERT 1S PLACED IN A WATERCOURSE ALTHOUGH
IT MAY BE NECESSARY IF IMPROVEMENT OF THE WATERCOURSE IS DEEMED DESIRABLE FOR THE CONVENIENCE
OF THE DEPARTMENT.

WHEN EASEMENTS ARE OBTAINED, CARE MUST BE EXERCISED TO AVOID A DISCHARGE OF
CONCENTRATED FLOW ONTO THE PROFERTY OF THE OWMNER BEELOW THEONE FROM WHOM THE EASEMENT
IS OBTAINED.

ATTENTION 1S CALLED TO THE FACT THAT WHILE MOST STATES FOLLOW BASICALLY ONE OR TWO
SENERAL LAWS, I.E., THE RULE OF ROMAN (CIVIL) LAW OR ENGLISH “COMMON ENEMY" RULE, THERE ARE
MANY MODIFICATIONS. THUS, IN READING ARTICLES IN PERICDICALS, ONE CAN OBTAIN VARIOUS

_'[I\FFERPREFATIONS WHICH DO NOT APPLY TO VIRGINIA,

THERE ARE SPECIAL LAWS GOVERNING IMPOUNDMENTS, USAGE AND NAVIGABLE STREAMS WHICH MA
IN FACT BE, IN THE GENERAL SENSE, NON-NAVIGABLE.



